PFC2017-0015
ATTACHMENT 2

Legal Considerations

1. Background

The Procedure Bylaw gives the City Clerk the discretion to file or dispose of
“abusive” submissions from the public thus excluding them from the Council
Agenda and the public record. The term “abusive” unfortunately has no
specific legal meaning and is deeply subjective. The analysis below

While the public has the right to provide oral or
that are the subject of a statutorily mandated p

issue or matter, but in a way
make land use decisions

based on sound and relevapt plann{hg

%Iy ontextual and must be assessed within

\G> N
ydkan GHarjer of Rights and Freedoms

adian Charter of Rights and Freedoms (the “Charter”) forms part of
Constitution and guarantees to citizens certain rights and freedoms
by ensuring that government entities cannot arbitrarily or capriciously limit or
interfere with them. For example, an individual’s right to freedom of
expression is considered a “fundamental freedom”. This freedom is not
absolute, but can only be limited by government action if certain legal tests
are met. The legal test for a reasonable limit on guaranteed rights and
freedoms is that the limit can be “demonstrably justified in a free and
democratic society.” For example, an individual’s right to freedom of
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expression does not include the right to promote racism, discrimination or
make threats of violence.

It is helpful to view the notion of “expression” as a “spectrum” as different
types of expression or speech will attract different justifiable limits. For
example, a municipality can control where billboards can be placed which is
recognized as a reasonable limit on commercial speech. Political speech,
including someone demonstrating peaceably on public lands, would enjoy

protection whereas discriminatory and defamatory spee
the other end and would receive less protection. At the fa
“hate speech”, which is criminalized in Canada.

3. Legqgal Limits on Freedom of Expression

Hate Speech

speech is not protected
and is a crime under t

or contempt based on a number of grounds including race, religious belief,
gender, physical or mental disability, among other identifiable characteristics.
Filing public submissions that are clearly discriminatory especially based on
personal characteristics or a person or class of person is recommended and
would justifiable as a reasonable limit on speech by the City of Calgary.
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Defamation

Finally, the tort of defamation has been defined by the courts to be the
publication of a false statement intended to damage an individual’'s reputation.
Clearly defamatory comments ought not be republished in the normal course
as to do so may result in a claim for damages agalnst the Clty of Calgary A

purposes” of the occasion. However, it is hard to concep
defamatory speech would be relevant to public hearlng
it is recommended that potentially defamatory sub '
reasonably filed.

4. Offensive Submissions and the quht o@mcn ntroI its Own
Processes

0 ory speech, there are strong
g of a public hearing forum, that

planmng law is that Council should seek to regulate the use of land and
developments, not the individuals who will use the land, especially based on
characteristics such as “race, national or ethnic origin, colour, religion, sex,
age or mental or physical ability”.

Thus in cases where a submission includes comments that are not legally
prohibited, but are nevertheless offensive in nature, Council may itself wish to
debate and file certain submissions on the record. Based on the concept of
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relevance as well as the reasonable objective of preserving the dignity of
Council Chambers and proceedings, the exclusion of abusive written
submissions should present a low legal and reputational risk to the City of
Calgary or City Council, should Council wish to file offensive submissions in
its discretion.
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